
1 

BEFORE THE MEMBER, MOTOR ACCIDENT CLAIMS 

TRIBUNAL:::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::NALBARI                                  

     MAC No.157(Injury)/2017 

Parties:-  

Sri Kanaklal Boro                               - claimant. 

           -V E R S U S- 

1.Sriram General Insurance Co. Ltd.   

2.Bijit Gwara Baro                               - Opp. Parties. 

 

Present:    Mr. A. Bhattacharyya, AJS,  

         Presiding Officer/ Member, 

          MACT, Nalbari. 

 

Appearance:- 

For the claimant            :  Ld. Advocate Sri A. Ali & 

                                Smt. B. Deka, 

For the Opp. No.1          :  Ld. Advocate Sri  R. Bhattacharyya. 

Date of Argument           : 26.06.18. 

Date of Judgment           :  03.07.18. 
               ( J U  D  G  M  E  N  T ) 

 

 This is an application filed U/S 166 and 140 of the Motor Vehicles Act' 1988 by 

the claimant Sri Kanaklal Boro claiming compensation for the injuries and permanent 

disablement sustained by him in a motor vehicular accident which occurred on 24.01.17 

at about 7.30 p.m. at Singrapara under Barbari Police Station. 

 

     Brief facts  of the case is that on 24.01.17 at about 7.30 p.m., while the claimant, Sri 

Kanaklal Boro was proceeding as a pillion rider in a motorcycle bearing registration No. 

AS-28-9399 from Singrapara towards Barbari which was ridden by the owner cum rider 

Bijit Gwara Baro, the said motorcycle met with an accident due to over speeding as well 

as rash and negligent riding  by the rider. 

 

 As a result of the aforesaid accident the  claimant sustained  grievous injuries like 

communited fracture of right femoral shaft with cut injury of scalp with tentorial bleed, 

open reduction and internal fixation with 10 holed titanium locking compression plate 

with illiac crest cancellous bone  grafting of right femur as well as  other multiple injuries 

in other parts of his body . 

 

 Immediately after the accident, the claimant was taken to Dr. Ravi Boro Civil 

Hospital, Mushalpur but the doctors thereof  referred the claimant to Dispur Hospital and 

accordingly the claimant was admitted there on 25.01.17 and discharged on 31.01.17. 

 

 According to the claimant, he is working as Computer Operator having monthly 

income of about  Rs.10,000/-. 

  

  According to the claimant, he had spent about Rs.1,74,688/- towards his medical 

treatment. 

 

 In connection with the accident, Barbari P.S. Case No.07/17 U/S 279/338 IPC 

was registered and investigated and during the course of investigation police seized the 
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vehicular documents of the offending motorcycle including the Insurance Policy and the 

driving license of the rider. On completion of investigation police filed charge-sheet 

against the rider of the offending motorcycle. 

 

   According to the claimant, the offending two wheeler  was duly insured with the 

opposite party No.1 Sriram General Insurance Co. Ltd. Vide policy 

No.324016/31/17/004486 valid from 30.7.16 to   29.07.17 whereas the accident occurred 

on 24.01.17 i.e during the continuance and validity of the insurance policy. 

 

 Accordingly, the claimant claimed Rs.15,00,000/-as compensation. 

 

 The opposite party No.1, Sriram General Insurance Co. Ltd.   filed its written 

statement  taking various general pleas. Further, in para 7 of the written statement it had 

taken the  specific  plea that  the  owner cum rider of the  offending motorcycle did not  

possess a valid and effective driving license at the time of accident.  

 

 The opposite party No.1, Insurance Co. also filed an additional written statement 

stating that as the opposite party No.2 i.e. the owner cum rider of the offending 

motorcycle possessed only Learner's Driving License No. AS-28/LL/7201/2016 issued by 

DTO, Baksa, Mushalpur coupled with the fact that the pillion rider  (claimant) did not 

possess any valid Driving License, there was violation of Rule 3 of the Central Motor 

Vehicles Rules,1989. The  Rule 3 requires that a duly licensed person should accompany 

a person driving a vehicle with a Learner's License.  Therefore, the Insurance Co. denied 

any liability to bear the compensation.  

  

 Vide order dated 15.11.17 the case proceeded ex parte against the opposite party 

No. 2, namely, Bijit  Gwara Baro, the owner cum rider of the  offending motorcycle. 

 

 Based on the pleadings the following issues were framed :- 

 

                              The issues are: 

 

(I)   Whether the claimant got injury and permanent disablement  due  to the 

accident which occurred on 24.01.17 at about  7.30 p.m. at Singrapara under Barbari 

P.S. due to rash and  negligent riding by the rider of the offending motorcycle ? 

 

(ii)   Whether the claimant is entitled to get any compensation as  prayed for, and if 

so, to what extent and from whom? 

 

(iii)    To what other relief or reliefs the claimant is entitled to? 

 

 

 During the course of inquiry,  the claimant examined himself as PW-1; Sri 

Madhab Ch. Ramchiary (eye witness) of the accident  as PW-2; Dr. Gunindra Nath Deba 

Sarma, Chief Medical & Health Officer, C.D.,Baksa (under Joint Director of Health 

Service) as PW-3. All these claimant’s witnesses were duly cross examined on behalf of  

Insurance Co.  

 

 By way of rebuttal evidence, the opposite party No.1, Sriram  General Insurance 

Co. Ltd. examined Sri Kandarpa Kalita working as  Junior Assistant, Office of DTO, 
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Baksa as DW 1 and one Sri Saurav  Ghosh, Legal  Assistant Manager of the Insurance 

Co. as DW-2. 

 

 I have heard Sri A. Ali & Smt.B. Deka, ld. Counsels for the claimant and Sri R. 

Bhattacharyya, ld. Counsel for the Insurance Co. 

 

 I have also carefully gone through the case record including the evidence, both 

oral and documentary. 

 

Decision and reasons for decision:- 

Issue No.1 

 

   The claimant Kanaklal Boro as PW 1 in his examination-in-chief on affidavit clearly 

stated that when he was proceeding by the offending motorcycle as a pillion rider from 

Singrapara towards Barbari  which was ridden by the opposite party No.2, owner cum 

rider, Bijit Gwara Baro, the said motorcycle met with an accident due to  over speeding as 

well as rash and negligent riding by the rider. 

 As a result of the aforesaid accident, the  claimant sustained  grievous injuries 

like communited fracture of right femoral shaft with cut injury of scalp with tentorial 

bleed, open reduction and internal fixation with 10 holed titanium locking compression 

plate with illiac crest cancellous bone grafting of right femur as well as  other multiple 

injuries in other parts of his body. Immediately after the accident, he was taken to Dr. 

Ravi Boro Civil Hospital, Mushalpur the doctors whereof referred the claimant to Dispur 

Hospital and was admitted there on 25.01.17 and discharged on 31.01.17. 

 

 During his cross-examination PW-1 stated that he was a student aged about 19 

years. He also stated that he has not submitted any documentary proof that he worked in a 

Computer Institute. He also has not submitted any salary certificate. He re-iterated that on 

the  date of accident he was a pillion rider and that the accident occurred due to  over 

speeding as well as  rash and negligent riding  by the rider. He also stated that Sri Bijit 

Gwara Baro, the owner cum rider of the offending motorcycle was his friend.  He further 

stated that he was not wearing any helmet.  He further stated that he sustained fracture of 

right leg, head injury etc. He further stated that after initial treatment at Mushalpur Civil 

Hospital, he was treated at Dispur Hospital, Guwahati for about one week as an indoor 

patient.  He stated that  stainless steel  implant and  screws were affixed. He also stated 

that at the time of accident,  he did not have any Driving License. PW-1 did not know 

whether the rider Bijit had a valid Driving License or not. PW-1 denied the suggestion 

that  the Insurance Co. is not liable. 

 

 PW-2, Sri Madhab Ch. Ramchiary who is an eye witness of the accident stated 

during his examination-in-chief on affidavit that on the date of accident, he was standing 

nearby the place of accident. He stated that the claimant was proceeding in a motorcycle  

bearing registration No. AS-28-9399 as a pillion rider from Singrapara towards Barbari 

ridden by its rider Bijit Gwara Baro in  a rash and negligent manner for which the 

claimant fell down on the road. 

 

 PW-2 also stated similar facts to that of PW-1 regarding the injuries and 

treatment of the claimant. 

 

 During his cross-examination PW-2 stated that he clearly saw the accident.  He 
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rushed to the spot of accident.  PW-2 stated that he accompanied the injured to Mushalpur 

Civil Hospital. PW-2 stated that the accident occurred  due to fault and negligence of the 

rider  of  the offending motorcycle as he rode the  motorcycle in a very high speed. PW-2 

denied the suggestion that  he did not see or witness the accident. 

 

 Besides the oral testimony of the PW-1, he has filed, amongst others, the 

Accident Information Report in Form 54,  disability certificate (Ext.3), Injury Report, 

discharge certificates of Dispur Hospital as well as various contemporaneous medical 

documents regarding his injuries and treatment. The Accident Information Report in 

Form 54 also reveals that police filed charge-sheet against the rider of the offending 

motorcycle (Opposite party No.2) on completion of investigation.  

 

 From the aforesaid oral testimony of PW-1 & PW-2 as well as the  documentary 

evidence, I am of the finding and conclusion that the accident was caused  due to rash and 

negligent riding on the part of the rider of the offending motorcycle and that the claimant 

sustained injury in the aforesaid accident. 

 

     Issue No.1 is accordingly decided in favour of the claimant. 

 

: Issue Nos.  2 & 3: 

 

  Record reveals that  the claimant Kanaklal Boro was aged about 19 years 

at the time of accident  and the appropriate multiplier for the said age is 18 according to 

the decision of Sarla Verma Vs. Delhi  Transport Corporation. 

 

 The claimant has filed various cash memos and vouchers regarding the treatment 

at  Dispur Hospital which were scrutinized at the time of arguments by the Tribunal  in 

presence of and with the assistance of ld. Counsels of both the claimant and the Insurance 

Co 

 

   After such scrutiny and verification, it is found that the claimant has submitted 

vouchers and cash memos for an amount of Rs.1,66,000/-(approx) to which the  claimant 

is entitled. 

 

  Though the claimant asserted that he was a computer operator having monthly 

income of Rs.10,000/-, he could not prove the same by any cogent and reliable evidence. 

The claimant has admitted that he was a student at the time of the accident and as such, 

the monthly notional income of the claimant is taken to be Rs.3,000/-. 

 

 

 In order to prove his disability, the claimant examined Dr Gunindra Nath Deba 

Sarma working as  Chief Medical  & Health Officer, C.D., Baksa (under Joint Director of 

Health Service) as PW-3. Said PW-3 stated that on 28.8.17, a District Medical Board was 

held under the Chairmanship of  the Joint Director of Health Service, Baksa, Dr. Subrata 

Kumar Sarma, which amongst others, examined one Sri Kanaklal Boro. PW-3 stated that 

he as a member was also present. Other five doctors were also present. The said  Medical 

Board after examining Sri Kanaklal Boro found a case of Post operative Open Reduction 

and Internal Fixation (ORIF) fracture of shaft of right femur bone with squatting 

difficulty. Accordingly, the Medical Board issued a permanent Disability Certificate 

stating that the claimant has 40% permanent Locomotor disability with respect to  his 
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right lower limb. He also exhibited the aforesaid permanent Disability Certificate  as 

Ext.3.  

 

 During his cross-examination PW-3 stated that Ext.3 does not  reveal that the 

claimant  was asked/ directed to come for review in the future. 

 PW-3 also stated that  40%  disability of the claimant  is not with respect to his 

whole body but is  restricted to his right lower limb. 

 

 As the claimant had  open reduction and internal fixation with 10 holed titanium 

locking compression plate in his right femur and as per the opinion of the doctor, the 

claimant has squatting difficulty, as  such, as  per the decision of Raj Kr. Vs. Ajay Kr. 

reported in (2011) 1 SCC 343, the disability of the claimant  with respect to his  whole 

body is taken to be  25%. 

 

 Therefore,  the calculation and assessment of loss of future  earnings will be as 

follows :- 

 

(a) Annual income before the accident   Rs.3,000/-  X 12  

       = Rs.36,000/-. 

 

(b) Loss of future earning P.A. (25%  of the prior annual income)  Rs.36,000 /-  X 

25%   = Rs.9,000/-. 

 

(c) Multiplier applicable  with regards to age 18. 

 

(d)Loss of future earning  Rs.9,000/- X 18    = Rs.1,62,000/-. 

 

 Further, an amount of Rs.1,66,000/ is awarded to the claimant on the head of 

expenses incurred towards medical treatment. 

 Further, taking into account  the nature of injuries sustained by the claimant, an 

amount of Rs.25,000/- is awarded to the claimant on the head of  pain and suffering. 

 

 Another amount of Rs.3,000/- is awarded to the claimant on the head of 

transportation and attendant charge. 

 

   Thus, in total, the claimant is entitled to Rs.1,62,000/-+ Rs.1,66,00/-  + Rs.25,000/ + 

Rs. 3,000/- = Rs.3,56,000/- (Rupees three lakhs fifty six thousand ) only . 

 

     Now coming to the question as to by whom the amount of compensation is to be 

borne, it is necessary to discuss the rebuttal evidence of the Insurance Co. adduced 

through DW 1 and DW-2. 

 

 DW-1 is Sri Kandarpa Kalita. Sri Kandarpa Kalita working as  Junior Assistant, 

Office of DTO, Baksa as DW-1 stated during his examination-in-chief that he was  

authorized by the DTO, Baksa in writing to depose as a witness in the present case.  Said 

DW-1 had brought the computerized printout of Learner's License No. AS-

28/LL/7201/2016 in the name of Sri Bijit Gwara Baro. DW 1 stated that the aforesaid  

learner's license was issued on 21.10.16 valid upto 20.04.17. He also stated that a person 

holding a  learner's  license cannot legally  drive/ride any vehicle alone. He  stated that he 

is to be accompanied by someone having a valid Driving License. 
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 During his cross-examination DW-1 stated that after one month  of issuance of  

Learner's License, a person  may apply for a Driving License. DW-1 stated that he does 

not know if Bijit Gwara Baro applied for a driving license and if so, when. 

 

 DW-2, Sri Saurav Ghosh working as Legal Assistant Manager of  the Insurance 

Co. stated during his examination-in-chief on affidavit that the rider (opposite party No.2) 

of the offending motorcycle had plied the offending motorcycle at the relevant time of 

accident with Learner's Driving License Vide No. AS-28/LL/7201/2016 issued  by 

D.T.O., Baksa, Mushalpur and  at the relevant time of accident, the pillion rider did not 

possess any valid  Driving License.  DW-2 stated that as per Rule  3 of the Central  Motor 

Vehicles Rules 1989, the said provision  prohibits a person who possess learner's license 

from driving any motor vehicle unless he has  besides him a person duly licensed to drive 

the vehicle. He also  stated that  the offending vehicle plied  on the road  without proper 

driving license by the driver i.e. the opposite party No.2 on  the  date of alleged accident. 

 During his cross-examination DW-2 stated that the Insurance Policy was valid  at 

the time of accident. He denied the suggestion that  the  Insurance Company is liable to 

bear the compensation as the rider rode the two-wheeler with only a Learners' license.  He 

also stated that the claimant was proceeding in the two-wheeler as a pillion rider but he 

did not possess any valid and  effective driving license. He also stated that he came to 

know that the rider  only had a Learners' license from the AIR in Form-54, seizure-

list,etc. 

 

 In the instant case, the owner cum rider of the offending motorcycle was the 

insured himself. Said owner cum rider, Bijit Gwara Baro who only had a Learner's 

License was accompanied by the claimant as pillion rider of the motorcycle. The claimant 

admittedly did not have any Driving License at all. There was thus violation of Insurance 

Policy condition on the part of the insured himself.  

 

 Normally in case of compensation for injuries arising out of an accident, the 

liability is upon the owner. However, if the vehicle is duly insured, the Insurance Co. has 

to satisfy the award in terms of  the Insurance Policy.  

 

 

 In the instant case, the Insurance Co. which is a party respondent in the present 

claim petition has contested the case regarding violation of policy condition, inasmuch as, 

the insured  (owner cum rider) did not have a proper, effective and valid  Driving 

License. He only had a  Learner's License. 

 

 As there was violation of Insurance Policy condition which defence is available 

to the Insurance Co. under section 149(2) of the MV Act, 1988, the Tribunal absolves and 

exonerates the Insurance Co. from any liability.  

 

 The compensation amount is to be borne by the opposite party No. 2, namely  Sri 

Bijit Gwara Baro who is the owner cum rider of the offending motorcycle.  

 

 Hence, the compensation amount of Rs.3,56,000/- (Rupees three lakhs fifty six 

thousand ) only is to borne  and paid  by the opposite party No. 2, namely Sri Bijit Gwara 

Baro who is the owner cum rider of the offending motorcycle to the claimant.  
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                         (  O  R  D   E  R  ) 

 

 In the result, the claim petition filed by the claimant is allowed. The total amount 

of compensation to the tune of Rs.3,56,000/- (Rupees three lakhs fifty six thousand ) 

only as calculated on different heads is awarded to the claimant. The opposite party No. 

2, namely, Sri Bijit Gwara Baro who is the owner cum rider of the offending motorcycle 

is directed to pay the said amount of compensation to the claimant within 60 days from 

today failing which  interest @ 6% per annum  be calculated from the date of filing of the 

claim petition on the awarded amount until realization.  

 

 Let a copy of the judgment be furnished to the opposite parties within 15 (fifteen) 

days from today as per Provisions of Section 168 (2) of the M.V. Act. 

 

 This MAC Case is disposed of accordingly, on contest. 

 

 

 

 

 

 Judgment prepared, signed and pronounced, today the 3rd Day of July, 2018 in 

the open court. 

 

                              Presiding Officer/ Member, 

                                           MACT, Nalbari.  

 

 

Dictated & corrected by me.  

 

   Presiding Officer/ Member, 

 MACT, Nalbari.  

 

 

 

 

 

 

 

 

 

 

 

 

                         MAC No.157(Injury)/2017 

                      (  O  R  D  E  R ) 

03.07.2018 

 Both sides are present. 

 Judgment prepared in separate sheets are appended in the case record. 

 In the result, the claim petition filed by the claimant is allowed. The total amount 
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of compensation to the tune of Rs.3,56,000/- (Rupees three lakhs fifty six thousand ) 

only as calculated on different heads is awarded to the claimant. The opposite party No. 

2, namely,Sri Bijit Gwara Baro who is the owner cum rider of the offending motorcycle is 

directed to pay the said amount of compensation to the claimant within 60 days from 

today failing which  interest @ 6% per annum  be calculated from the date of filing of the 

claim petition on the awarded amount until realization.  

 This MAC Case is disposed of accordingly, on contest. 

 

                                        Presiding Officer/ Member, 

                       MACT, Nalbari.  


